INITIAL CONSIDERATIONS – HORIZONTAL WELL POOLING

_______________________________________________________________________

It is important to utilize the correct agreement and tailor it to the specific drilling situation. The purpose of this Horizontal Well Pooling Agreement is to obtain common working interests in a drill spacing unit for a SINGLE WELL with no conveyance.  

· If the well is crossing Crown and Freehold interests in Alberta a Production Allocation and Unit Agreement (PAUA) will be required. http://www.energy.alberta.ca/Tenure/894.asp
· In Saskatchewan a Production Allocation Agreement (PAA) or Royalty Allocation Agreement (RAA) will be needed to properly allocate the ROYALTY division amongst royalty owners. 

· Allocation method

· Reserve potential across the span of the wellbore may vary considerably

There are differing methods of allocation, each with its own assumptions.  Where these assumptions deviate from reality, the basis of allocation may become a source of contention. Some example are:

Area allocation:  

The wellbore is presumed to draw ratably for a deemed distance (i.e. 75 metres from the wellbore). Each set of working interests shares in production to the extent that the drainage area falls within its area

Productive Portion of Wellbore:

Each set of working interests shares in production to the extent that a productive portion of wellbore falls within its lease

Reserves or Pool Information

Reservoir information (to the extent known) serves as the basis for allocation using considerations such as pay thickness, drainage, etc.
If an alternate allocation method is to be used in the Agreement, users may consider including the following clauses in Article 4 (Pooling):

“The Pooled Interest has been calculated by way of {area allocation, production allocation, reserves  allocation} and the calculations are shown in Clause 4 (e). The Parties acknowledge and agree that the participation factors are based upon the anticipated drilling results, drill path, length and location of the Horizontal Leg or Horizontal Wellbore of the Well. The parties also acknowledge and agree that upon completion of the drilling of the Pooled Well, if for any reason either Party believes the Pooled Interests previously calculated no longer are accurate, the Pooled Interests shall be re-calcuated using the method set out in Clause 4 (e) (or an alternate method as mutually agreed upon by both Parties). The Pooled Interests shall thereby be amended to reflect the actual drilling results, trajectory and length of the Pooled Well based on the as-drilled survey plan. All associated costs and production shall also be amended.  

{insert calcuations for proportionate interests for the definition of Pooled Interests as based off the allocation method mentioned above and referencing the Title Documents in Schedule “A”}”
This is a template for the following, Note that options are in red:

HORIZONTAL WELL NON CROSS-CONVEYED POOLING AGREEMENT

(Using the 2007 CAPL)
Name Area, Province
THIS ask DATE “AGREEMENT DATE”AGREEMENT DATED _____________________.
BETWEEN/AMONG:
COMPANY ONE, a body corporate, having an office in the City of ____________, in the Province of ___________. ("ONE SHORT”)
 and 

COMPANY TWO, a general partnership, by its Managing Partner COMPANY TWO LTD.  having an office in the City of __________, in the Province of _________ ("TWO SHORT”)
and

COMPANY THREE, an individual, having a residence in the City/Town of _____________,  in the Province of _________ ("THREE SHORT”)

BACKGROUND
The Parties are the holders of certain interests in the Title Documents covering the lands as described in Schedule “A”.
The Parties wish to drill and produce Pooled Substances from the Pooled Well.

The Parties have agreed to pool their respective interests in the Pooled Lands in order to drill and produce from the Pooled Well and have entered into this Agreement to provide for the pooling and Operations only as they pertain to the Pooled Well.

IN CONSIDERATION of the terms and conditions contained in this Agreement and for other good and valuable consideration, the receipt and sufficiency of which is acknowledged, the Parties agree as follows:
1. DEFINITIONS AND INTERPRETATIONS
Except as otherwise defined in this Agreement, the definitions set out in the Operating Procedure will apply, mutatis mutandis, to this Agreement and:
(a) “Effective Date” means _____________.
(b) “Encumbrances” means those royalties, overriding royalties, production payments, net profits interests or charges as described in Schedule “A”, that apply against the Pooled Lands or the production of Pooled Substances.
(c) “Obligation Date” means ___________.
(d) "Operating Procedure" means the standard form 2007 CAPL Operating Procedure, together with the standard form 1996 PASC Accounting Procedure, with the elections and amendments described in Schedule "B".

(e) "Part I Lands" means the lands described as Part I Lands in Schedule "A".

(f) "Part II Lands" means the  lands described as Part II Lands in Schedule "A”.

(g) "Pooled Formation" means the formation known as the (blank) formation, identified as the interval between (blank) metres and (blank) metres subsurface measured depth, as shown on the gamma ray (insert other log type, if applicable) log of the well (blank).
(h) "Pooled Lands" means the Part I Lands and the Part II Lands described in Schedule “A”, but only insofar as they apply to the Pooled Substances, to the extent that those rights are granted by the Title Documents.

(i) "Pooled Substances" means all petroleum, natural gas and all fluids and associated substances, which may be produced from the Pooled Lands in accordance with the terms and conditions of the Title Documents as may be prescribed by the Regulations. 
(j) “Pooled Well” means the proposed well known as HZ ______________ and includes any substitute well drilled in accordance with this Agreement.

(k) “Pre-Pooled Interest” means the undivided Working Interest of each Party in the Title Documents immediately prior to the Effective Date of this Agreement as described in Schedule “A”. 

(l) “Reserved Formations” means any rights held by a Party that are not included in the Pooled Lands, but that coincide by surface area with all or a portion of the Pooled Lands.

(m) “Title Documents" means all the documents as described in Schedule "A" and all renewals, extensions, continuations, amendments and further documents of title issued in substitution or by selection from them, to the extent that they relate to the Pooled Lands at the applicable time.
1.1
Working Interests And Joint Lands

In the Operating Procedure, “Working Interests” will be deemed to be the “Pooled Interests” and “Joint Lands” will be deemed to be the “Pooled Lands”. 
2. SCHEDULES
The following Schedules are attached to and incorporated into this Agreement:

a. Schedule “A”, which describes the Pooled Lands, the Pooled Formations, the Pooled Substances, the Title Documents, the Pre-Pooled Working Interests and the Encumbrances.

b. Schedule “B”, which contains the elections, rates and amendments to the Operating Procedure.

c. Schedule “C”, which is the survey plan for the Pooled Well.
Subject to the elections and amendments identified in Schedule “B”, the documents referred to in the definition of Operating Procedure are incorporated by reference into this Agreement.
3. TITLE DOCUMENTS AND ENCUMBRANCES
3.1
Representations And Warranties
No Party warrants title to the Title Documents, however each Party confirms that:
a. It has the authority to enter into and fully perform the terms of this Agreement.

b. It has complied with the terms of the Title Documents contributed by it to this Agreement to the extent necessary to keep them in full force and effect. 

c. It is not aware of any act or omission, and it has not received nor issued any notice of default under the terms of the Regulations or the Title Documents contributed by it to this Agreement that results in the Title Documents becoming subject to termination or forfeiture that has not been remedied, except as specifically provided for under this Agreement.
d. Its Pre-Pooled Interest is not encumbered with any burdens except the lessor royalty applicable to the Title Documents contributed by it to this Agreement and the Encumbrances.

3.2
Pooled Lands Not To Be Encumbered

In addition to the provisions of Article 15.00 of the Operating Procedure, no Party will do, or cause to be done, anything to encumber the Pooled Lands or otherwise impact the Title Documents held by it which might reasonably result in any portion of any of those Title Documents becoming subject to termination or forfeiture.
4. POOLING

a. Each Party pools its respective Pre-Pooled Interest in the Title Documents, the Pooled Lands and Pooled Substances only to the extent necessary for the production of Pooled Substances from the Pooled Well, so that from and after the Effective Date, all Operations with respect to the Pooled Well may be conducted without regard to the boundary lines of the separate Title Documents comprising the Pooled Lands.

b. This Agreement does not cross-convey the interests of the Parties in the Title Documents or the Pooled Lands.

c. As of the Effective Date and unless otherwise provided in this Agreement, all costs and expenses paid or incurred in respect of the exploration, maintenance, development and Operation of the Pooled Lands, Pooled Substances produced and revenues received as a result of Operations on the Pooled Lands, but only with respect to the Pooled Well, will be allocated between the Parties in accordance with their respective Pooled Interests
5. OTHER WELLS AND OTHER AGREEMENTS

a. This Agreement is entered into solely for the purpose of drilling, producing and conducting Operations with respect to the Pooled Well and for no other purpose whatsoever.

b. This Agreement does not apply to any other wells located on the Pooled Lands, whether drilled before, after or simultaneously with the Pooled Well.

6. MAINTENANCE OF TITLE DOCUMENTS

6.1
Certain Charges Borne in Proportions of Pre-Pooled Interests

Each Party will pay all rentals, taxes (except taxes assessed against equipment owned for the Joint Account which will be paid by the Operator and charged to the account of the Parties in accordance with their respective Pooled Interests), renewal fees, penalties, royalties, Encumbrances and all payments or burdens related to that portion of the Title Documents which it contributes to this Agreement in accordance with its Pre-Pooled Interest.  Each Party will hold each other Party harmless from and against all claims, demands and causes of action for such rentals, taxes, renewal fees, penalties, royalties, Encumbrances and other payments or burdens with respect to its Pre-Pooled Interest in the applicable Title Documents.
6.2
Impact of Operating Procedure on Preceding Clause


Notwithstanding the preceding Clause of this Head Agreement:

a. If a Party elects not to participate in an Operation, pursuant to Article 9.00 or 10.00 of the Operating Procedure, the Participating Parties assuming the Non-Participating Party`s share of the cost of that Operation will pay all lessor royalties and, on the basis prescribed by Subclause 10.07F of the Operating Procedure with respect to any cost recovery prescribed by that Subclause, Encumbrances attributable to the Non-Participating Party`s Pooled Interest in respect of production from the well in which the Non-Participating Party elected not to participate, until the Non-Participating Party becomes a Participating Party; and

b. If a Party’s Pooled Interest in the Pooled Lands or the Pooled Well held under this Agreement changes because of the application of Clause 10.10 of the Operating Procedure to its election not to participate in the Pooled Well, or Article 11.00 or Article 12.00 of the Operating Procedure because of its surrender of certain Pooled Lands or its election to participate in a proposed Abandonment of the Pooled Well, the Parties that acquire the applicable Pooled Interest in the applicable Pooled Lands or Pooled Well will pay all lessor royalties and Encumbrances attributable to that Party’s applicable Pooled Interest. 

6.3
Title Administrator

Each Party will act as Title Administrator for the Title Documents that it contributes to this Agreement.  Notwithstanding the preceding sentence, if a particular Title Document is contributed to this Agreement by more than one Party, the Party acting as the Title Administrator under the applicable prior agreement will be the Title Administrator for this purpose.  The Title Administrator with respect to a particular Title Document will inform the other Parties in a timely manner of any notice of default served upon that Party under the terms of the Regulations or any of the Title Documents held by it.
7. OPERATING PROCEDURE
a. As of the Effective Date, the Operating Procedure will govern the relationship of the Parties as to their Pooled Interests and will apply to all Operations conducted with respect to the exploration, development and maintenance of the Pooled Lands and Pooled Substances, only to the extent that they relate to the Pooled Well.
b. Subject to the provisions of this Head Agreement and the Operating Procedure, (blank) accepts the appointment of initial Operator and agrees to assume, as of the Effective Date, the duties, obligations and rights of the Operator under the Operating Procedure.

8. RIGHT OF FIRST REFUSAL (IF UNDERLYING AGREEMENT CONTAINS A ROFR)


[Parties in underlying agreement with ROFR] agree that, notwithstanding any provision to 
the contrary in this Agreement, the right of first refusal in the [description of underlying agreement, including name, date, and parties] continues to apply with respect to the Pre-Pooled Interests in 
the applicable lands those Parties have contributed to the Pooled Lands under this 
Agreement. 

9. INSURANCE   
9.1
Requirement To Carry Additional Insurance
Each Participating Party will, in addition to the insurance provisions of the Operating Procedure, carry independently, but in proportion to its Participating Interest in the particular Operation under the Operating Procedure [Optional wording if the Operator carries insurance on behalf of the Parties] The Operator, in addition to the insurance provisions of the Operating Procedure, will carry for the Joint Account:
a)
“Control of Well Insurance” with a limit of liability for its respective Participating Interest share of at least $[(],000,000.00 (based on a 100% Participating Interest); and 

b)
“Comprehensive General Liability Insurance” with a limit of liability for its respective Participating Interest share of at least $[(],000,000.00 (based on a 100% Participating Interest), provided that this coverage may be arranged using “General Liability” and “Excess/Umbrella” coverage in combination.
9.2
Evidence Of Additional Insurance

In addition to the Operator’s obligations pursuant to Clause 3.11 of the Operating Procedure, each Party will, upon request by any other Party, provide evidence of the following required coverage:
a)
with respect to “Control of Well Insurance”: control of well; underground blowout; cost of re-drilling/extra expense; seepage, pollution and clean up; deliberate well firing; care custody and control; and evacuation coverage; and
b)
with respect to “Comprehensive General Liability Insurance”: pollution liability; contractual liability; tortious liability; contractor’s protective liability; and products and completed operations liability. 

10. TERMINATION

10.1 Termination If Pooled Well Not Commenced

The pooling provided for in Clause 4 of this Agreement will terminate if the Pooled Well is not Commenced on or before the Obligation Date, provided that this does not release any Party from its responsibility for any obligations that had accrued to it on or before the Obligation Date under this Agreement, including any obligation to pay amounts owing.

10.2 Termination On Abandonment Of Pooled Well
Subject to the preceding Clause of this Head Agreement and Clause 1.14 of the Operating Procedure, the pooling provided for in Clause 4 of this Agreement will terminate when the Pooled Well is Abandoned, and this Agreement will continue in force to provide for any residual obligations respecting Operations or other activities conducted or required to be conducted under this Agreement, including reclamation or future remediation of the affected surface rights and payment of any amounts owing.  For the purposes of this Clause, insofar as the Pooled Well is used for operations outside the Pooled Lands after the application of Article 12.00 of the Operating Procedure, the Pooled Well will no longer be governed by this Agreement. 

10.3 Reversion To Pre-Pooled Interests Following Termination
Upon termination of this Agreement with respect to the Pooled Lands in accordance with Clause 10.1 or Clause 10.2 of this Head Agreement or Clause 1.14 of the Operating Procedure, and, insofar as the Title Documents remain in effect for the Pooled Lands at that time, the applicable Parties will then hold the applicable former Pooled Lands in the proportions of their respective Pre-Pooled Interests under any relevant pre-existing agreement that consequently applies between them for those rights.  Following any such termination of this Agreement, each Party will have the right to conduct any further operations with respect to its Title Documents, subject to any such agreement that applies with respect to the applicable rights and Title Documents.
11. OTHER OPERATIONS AND RESERVED FORMATIONS

11.1
Right To Conduct Operations In Reserved Formations
Each Party will have the right to drill a well to explore and develop any of its Reserved Formations and to produce therefrom or otherwise carry on other operations with respect to its Reserved Formations.  That Party will conduct any other such operations with respect to the Reserved Formations in a manner that will not interfere with Operations on the Pooled Lands.
11.2
Responsibility For Operations In Reserved Formations
(a) Any Party carrying on operations with respect to its Reserved Formations under the preceding Clause will:
i) be liable to the other Parties for all losses, costs, damages and expenses whatsoever which they may suffer, sustain, pay or incur by reason of any matter or thing arising out of or in any way attributable to or connected with those other operations; and
ii) indemnify, defend and save the other Parties harmless from and against all claims, liabilities, actions, causes of action, proceedings, demands, losses, costs, damages and expenses whatsoever which may be brought against or suffered by the other Parties, or which they may suffer, sustain, pay or incur by reason of any matter or thing arising out of or in any way attributable to or connected with those other operations.
(b) Notwithstanding the preceding Subclause (a), there will be no liability of one Party to another for consequential, indirect, punitive or exemplary damages, including, but not limited to, loss of profits, loss of opportunity and opportunity costs.

11.3
Responsibility For Operations In Pooled Lands
The provisions of the preceding Clause will apply, mutatis mutandis, to the Parties’ Operations, activities and obligations with respect to the Pooled Lands relative to the Reserved Formations.
12. GOODS AND SERVICES TAX
12.1
Joint Election For Refundable Taxes
Effective as of the Effective Date, the Parties elect jointly to have the Operator or any successor to the initial Operator, account for any refundable taxes in the nature of value added tax, goods and services tax or other sales taxes in the course of any joint venture activity attributable to the electing participants pursuant to Subsection 273(1) of the Excise Tax Act or other applicable Regulations. 

12.2
Authority With Respect To Refundable Taxes And Marketing Arrangements
For the purposes of Subsection 273(1) of the Excise Tax Act or other applicable Regulations imposing refundable taxes in the nature of value added tax, goods and services tax or other sales taxes, the authority granted under this Agreement with respect to the handling of any refundable taxes by the Operator also covers any marketing arrangements between the Operator and any other Parties under which the Operator agrees to market production of Petroleum Substances on behalf of any such other Parties. 

13. COUNTERPART EXECUTION
This Agreement may be executed in counterpart, and when each Party has executed a counterpart, all counterparts together will constitute one and the same agreement.

The Parties have executed this Agreement to be effective as of the Effective Date. 
	 MACROBUTTON NoMacro [INSERT COMPANY NAME]

	
	 MACROBUTTON NoMacro [INSERT COMPANY NAME]

	

	Per:
	
	
	Per:
	

	
	
	
	
	

	

	 MACROBUTTON NoMacro [INSERT COMPANY NAME]

	
	 MACROBUTTON NoMacro [INSERT COMPANY NAME]

	

	Per:
	
	
	Per:
	

	
	
	
	
	


Execution page to the Horizontal Well Non Cross-Conveyed Pooling Agreement dated {enter “Agreement Date”} between/among {enter “Full Name of First Party”} and {enter “Full Name of Second Party”}
SCHEDULE “A”

to the Horizontal Well Non Cross-Conveyed Pooling Agreement
dated {enter “Agreement Date”} between/among
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Encumbrances

* e.g. 15% ORR paid by Party E 50%, Party A 25%, Party B 25% and paid to Party C 50%, Party D 50%, based on 75% of production; as described in the Farmout Letter Agreement dated February 28, 2012.

