THE SEGREGATION PROTOCOL – 5 SIMPLE RULES
Since the release of the Segregation Protocol in June 2010, and after holding numerous communication sessions with Industry members to introduce and explain the Protocol, I am very surprised to hear that the issue of segregation, and now the proper applicable of the Protocol, continues to be such a misunderstood concept.
The Protocol was developed as a common sense approach to reduce the excessive amount of "non-value add" administrative effort that was being expended on identifying, debating and amending the third parties to a notice of assignment (NOA).  The Protocol conforms to the fundamental legal principles of novation, where contractual rights and obligations exist only among parties having a concern in the same matter.  It has never been a practical exercise to track third parties to lands in which you have no common interest for the sole purpose of serving a NOA, or for any such third party to then receive and have to process that NOA; nor has it been an effective use of our companies' staffing resources to shuffle paper back and forth because no one can agree on the third parties.
Although you are encouraged to read all the Segregation Protocol documentation available on the CAPLA website, there are just 5 SIMPLE RULES that need to be remembered and followed in order to ensure greater certainty and efficiency for everyone, every time that a NOA is served based on the Protocol.
RULE #1 – YES, you can serve a NOA to only parties having an interest in the Segregated Blocks of land being assigned!

Clause 2 of the Segregation Protocol states: "When any notice of assignment (“NOA”) is required to be served under an agreement with respect to the assignment of a party’s interest in a Segregated Block, such NOA shall name, as the Current Third Party to Master Agreement, and be served only to those parties having an interest in that Segregated Block to which the NOA pertains."
RULE #2 – YES, you can serve a single NOA to all parties having differing interests in multiple Segregated Blocks of land!

Clause 3 of the Segregation Protocol states: "Notwithstanding Clause 2, if a party is disposing of its interests in more than one Segregated Block under an agreement, it may serve a single NOA to all of those third parties holding an interest in any of those Segregated Blocks for the disposition of its interests under all of those Segregated Blocks if: (i) it is disposing of an interest under all of such separate Segregated Blocks that, when combined, cover all of its interests under that agreement; or (ii) that party identifies clearly in the NOA each Segregated Block to which the NOA pertains and the interest being assigned in each such block."

RULE #3 – NO, you cannot reject a NOA served pursuant to RULE #2 above

Clause 4 of the Segregation Protocol states: "A party shall have no cause to reject any NOA served in accordance with Clause 2 and 3 if, in all other respects, it has been served in accordance with and in the form required by the provisions of the agreement or its schedules, as is applicable; and, any such NOA shall have full effect under the agreement as if otherwise served to all parties to the agreement."
RULE #4 – YES, you can sell or retain only your interests in a wellbore; but be very clear about it!
See the "Ownership of Wellbores" section of the SEGREGATION PROTOCOL GUIDELINES AND PROCEDURES published on the CAPL and CAPLA websites as well as further discussion below.

RULE #5 – Follow the Segregation Protocol precisely and refer to the related Guidelines and Procedures for assistance with the proper preparation and service of a NOA in accordance with the Protocol!

Whenever a NOA served pursuant to Rule #1 relates to anything less than a party's entire interests under an agreement, Option B is to be selected, even if a party is assigning its entire interest in all the Segregated Blocks of land through a combination of individual NOA's. Option A is to be selected only if one single NOA is served to all concerned third parties with respect to that party's entire interest in all the lands governed under the agreement.

WHY THE RULES?

The following explains why these rules exist within the Segregation Protocol and why it is imperative that they are applied and respected by everyone for consistency and continuity of our land records.
· RULES #1, 2 & 3 - DERIVED FROM BASIC PRINCIPLES OF CONTRACT LAW
RULE #1 - An agreement can exist only among “concerned parties having an interest in the same matter”'; and, novation means the act of those concerned parties agreeing that their mutual agreement has been replaced by a new one among differing parties.  The CAPL Notice of Assignment Procedure introduced a method by which novation occurs simply by a party serving a NOA to the other "concerned third parties", and novation is thereafter deemed to occur so long as no such other concerned party objects to the assignment of that party's interests prior to expiry of the time period allowed by the Procedure before their consent is deemed.
RULE #2&#3 - For novation to occur, it is not so important that a NOA be served only to the parties having a common interest in the lands; but, more so, that it be served to not less than those “concerned parties” having the contractual right to object to the NOA. If the recipient of a NOA can confirm from the list of Third Parties that all those “concerned parties” holding an interest in common with the recipient in any of the given Segregated Blocks have all been served with the same NOA and, therefore, have been given the right to object, it can be assumed that the act of novation has occurred. There is nothing within contract law to suggest that novation would not occur simply because an additional party, that is not a concerned party, happened to also receive the same NOA.

If you are insanely happy to do more work than necessary when assigning an interest in multiple Segregated Blocks of land, then you could correctly follow Rule #1 by serving separate NOAs (using Option “B”) to only the third parties holding an interest in common for each of the Segregated Blocks of land being assigned!  However, then be cautioned about the confusion this can cause the recipients of your multiple NOA's as discussed in the Scenarios outlined below; and, ask yourself "why would I not want to cut down on the amount of effort and paperwork by taking advantage of the option to also correctly serve only one NOA under Rule #2?".
· RULE #4 – EXACLTY WHAT RIGHTS TO A WELLBORE HAVE BEEN ASSIGNED
It is a common occurrence these days for an Assignee to refuse to take an assignment of well abandonment liabilities or for an Assignor party to want to reserve out existing wellbores and production from a farmout or sale arrangements.  There should be no reason to stop an Assignor from assigning only its petroleum and natural gas rights and reserving out its ownership in, and the liability for, any wellbore under an agreement, or to keep its interests in a wellbore and the production to be obtained from that wellbore when conveying the balance of its interests in lands.  The Option B election in Clause 4 of the NOA provides for the transfer of a portion of Assignor's right, title and interest in the Master Agreement.  The Assignor's interest in a wellbore is definitely a portion of that party's interest under an agreement.  By definition in the Notice of Assignment Procedure, "Assigned Interest" means "the interest in the Agreement which is the subject of an assignment and which is specified in a Notice of Assignment". Therefore, let's not get hung up on the fact that the Option B election in the NOA for a partial assignment prompts for a description of the lands and interests, so as to impede common sense.  This is just another variation of the segregation of a party's interests under an agreement; and, it is, unfortunately, yet another inconvenient reality of our business that we need to deal with and adjust our perceptions and record keeping practices accordingly.
Be mindful, however, that in these cases, the Assignor needs to be very clear whether the right to produce any or all petroleum substances from a well is being assigned or retained, whether that right is applicable only to currently completed zones or to any other zones that may be produced from that well in the future, etc.  For example, if the NOA assigns 100% of the Assignor's interest in PNG to base Viking excluding Cardium wells – what happens with a well currently producing in the any zone other than the Cardium when a third party serves notice to abandon that zone and complete the well uphole in the Cardium -- does ownership of that wellbore go back to the Assignor?  It is critical that you work with your technical staff in these types of situations to ensure that the paperwork clearly details the intended outcome of both the current and future rights of the parties in the wellbore being assigned.  If there is any segregation of the ownership in a wellbore apart from the interests in all the petroleum substances being or capable of being produced from that wellbore, a separate agreement may be required between the effected parties to address all the parties' future rights to use or equalize into the wellbore for purposes other than abandonment. 

If we are talking about the transfer of the physical wellbore only, and not any related petroleum substances to be produced therefrom, the NOA may not be the right form of conveyance document because that wellbore is most likely being sold or retained for purposes outside the provisions of the existing operating agreement, such as for recompletion of a zone governed under a different agreement. In this type of case, a separate form of wellbore quit claim and/or conveyance agreement should be used.  However, in a case such as a pooling agreement, the leases may have all expired and there are no related land interests to convey; but, the agreement remains in full force and effect until all the wells on the pooled lands are fully abandoned.  In this case, the agreement and the wells need to be, and should be, assignable to a successor company who is acquiring all the obligations and liabilities of a party.

· RULE #5 - HOW THE SEGREGATION PROTOCOL IS SUPPOSED TO WORK

It is very important you keep in mind that the Protocol was developed to address the legal concept of novation related to the segregation of parties' contractual rights and obligations, which is not at all about the actual creation of new paper copies of contracts. So, only one physical “paper” agreement continues to exist; but, because of the underlying rule of novation, when the parties' interests under that agreement become segregated, we can proceed to conduct our business as if separate like agreements exist between only those concerned parties having an interest in the same matter. Then, when it comes to serving a NOA, it is also incredibly important to remember that it is impossible to describe and distinguish one conceptual agreement created at law from any other derived from the same original physical contract based on the name, date or original parties of the agreement. Therefore, it is also the intended purpose of the Protocol to deal with the administration of an agreement in its entirety, except for the segregation of the parties' rights and obligations with respect to lands held in common.
The "Procedure for Serving Notices" section of the SEGREGATION PROTOCOL GUIDELINES AND PROCEDURES published on the CAPL and CAPLA websites, specifies that "an assigning party who will continue to hold interests in other Segregated Blocks which are not being assigned should always select Option B...there is no harm done if the assigned interests set out under Option B happen to be the only interests a third party shows in its records as held by the assigning party – its records would still be correctly changed to reflect the assignment of all commonly held Segregated Blocks".
Accordingly, any NOA served for the assignment of anything less than a party's entire interest in all of the Segregated Blocks of lands under an agreement are to continue to be treated as a partial assignment with Option B selected and the assigned interests being specifically detailed, with the only difference being to whom the NOA needs to be served.

Likewise, if multiple NOA's are to be served, in accordance with Rule #1, to complete the assignment of a party's entire interest in all the Segregated Blocks of land held under an agreement, not a single one of those NOA's represents the assignment of the entire interests of that party under the agreement.  Until every one of those NOA become binding, that party would be seen as continuing to hold an interest in some other Segregated Blocks of land under the agreement.  Therefore, based on the same principle and practice stated above for the assignment of a partial interest under an agreement, Option B is to be selected to address only that portion of the assigned interest being addressed in each and every one of those NOA's, which when all taken together will represent the entirety of the intended assignment – not dissimilar to the counterpart execution of an agreement where all parts must be brought together to complete the whole agreement.  Alternatively, when you are disposing of your entire interest under an agreement, rather than preparing separate “B” NOA's for each of the Segregated Blocks of land, it is strongly recommended that you consider following Rule #2, and prepare only one NOA with Option “A” selected and listing together all the other current third parties in each of the Segregated Blocks of land, which will create less paper and greater clarity and efficiency for the Assignor, Assignee and Third Parties.

Illustration of Procedure for serving a NOA based on the Segregation Protocol

Segregated Block #1
Segregated Block #2
Segregated Block #3
Party A – 30%
Party A – 25%
Party B – 25%

Party C – 30%
Party C – 50%
Party E – 25%

Party D – 20%
Party E – 25%
Party F – 50%

Party E – 20%

SCENARIO 1 - Party E is selling its entire interests in Segregated Block #2 only to Party X

Because Party E will still hold interests in the other Segregated Blocks #1&3 under the Master Agreement, it would select Option B for the NOA, as dictated by Rule #5, detailing the specific land interests being assigned and, pursuant to Rule #1, Parties A and C would be listed as the only Current Third Party to be served with the NOA.
SCENARIO 2 - Party E is selling its entire interests in Segregated Block #2 & #3 to Party X

Because Party E will still hold interests in Segregated Block #1 under the Master Agreement, it would select Option B for the NOA, as dictated by Rule #5, detailing the specific land interests being assigned and, pursuant to Rule #2, Parties A, B, C, and F would be listed as the only Current Third Party to be served with the NOA.
Party A receives the NOA, sees from the description of lands that it holds an interest in only the Segregated Block #1 lands and knows that, based on Rule #2, he can disregard the rest of the lands listed.  In the list of Current Third Party, he can also see that his co-interest owners in the Segregated Block #1 lands (Parties C & D) have been served the same NOA; and, therefore, he knows that novation will occur when the other “concerned parties having an interest in the same matter” are deemed to have consented to the assignment if they do not reject the NOA.  Accordingly, Party A can then dismiss the other listed parties having no concern in the matter of the Segregated Block #1 lands – it was nice that they got invited to the party, but you would have still had a good old time NOA with or without them!

Alternatively, Party E could have elected to serve two separate NOA's pursuant to Rule #1 – one with Option B selected, detailing the lands for Segregated Block #2 and served only to Parties A & C; and, the other with Option B selected, detailing the lands for Segregated Block #3 and served only to Parties B & F.

To help facilitate the service of these partial NOA's pursuant to Rule #2, it may be helpful, but absolutely not mandatory under the Protocol, to set out which parties belong to which of the Segregated Blocks. This may still be simpler and straight forward then the alternative of serving multiple NOA's. As a few examples:


1)
Option B: Segregated Block #2 Lands (see Third Parties 1&3); Segregated Block #3 Lands (see Third Parties 2&4)


Current Third Party to Master Agreement:

(1) Party A
(2) Party B
(3) Party C
(4) Party F

OR
2)
Option B: (1) Segregated Block #2 Lands; (2) Segregated Block #3 Lands


Current Third Party to Master Agreement:

Party A (part 1 lands)
Party B (part 2 lands)
Party C (part 1 lands)
Party F (part 2 lands)

SCENARIO 3 - Party E is selling its entire interests in all the Segregated Block #1, #2 & #3 to Party X, so all of the rules set forth in Scenario 2 would apply with respect to the naming of Third Parties (with Party D added to the list), except that Option A would be selected in the NOA.  Alternatively, three separate NOA's could be served pursuant to Rule #1 for each of the Segregated Blocks with Option B selected under each as dictated by Rule #5.
A TALE OF CAUTION IF YOU BREAK THESE FUNDAMENTAL RULES
Q. What happens if you use Option A instead of Option B in a NOA for the assignment of a party's interest in some, but not all, the Segregated Blocks of land it holds under an agreement?

A. Well for one thing, a third party receiving that NOA may hold unrecognized interests in common with the Assignor in other Segregated Blocks of land not intended to be assigned.  In other situations where there are breaks in historical chain of title, inaccurate record keeping, etc. a party receiving that NOA may not have their records set up to correctly show the same party interests in the same land blocks as what the Assignor had shown in its records.  In both cases, a third party receiving that NOA could mistakenly amend its records to show the Assignee as a new party to lands other than what was intended to be assigned. The land reference provided at the header of the NOA is meant only to help identify the Master Agreement; so it cannot be relied on for verification of the lands and interests intended to be conveyed under that NOA. 

Q. What happens if you use Option A instead of Option B when serving multiple NOA's to assign your entire interest in all the Segregated Blocks of land under an agreement?

A. Each NOA implies an assignment of the Assignor's entire interest under different agreements, but all being the same identical agreement identified in each NOA.  The generic land reference provided at the header of each NOA may or may not explicitly detail all and only those lands to which each NOA pertains.  The only distinguishable difference between the NOA's is the listed Current Third Parties.  If a third party receiving any of these NOA do not have their records set up exactly the same as the Assignor for each of the Segregated Blocks of land, how do they know which NOA relates to any of the lands as set up in their records. What if you issue a replacement page with a change to the Current Third Party, how do the recipients know to which NOA this amendment page applies?
Q. How does the Protocol affect a Notice of Resignation/Change of Operatorship for Segregated Blocks of land?
A. It doesn't - the requirement to serve a notice for resignation of the current operator and to request the consent of the other joint working interest owners for appointment of a new operator for any joint lands is governed and conducted in accordance with the requirements of the governing joint operating agreement, typically subject to the provisions for serving separate notices to differing common joint working interest owners pursuant to Article XIII - Segregation of the various versions of the CAPL Operating Procedure. However, because of segregation and operators' resignation letters not always being properly served, it has become increasingly difficult for parties to ensure and trust that their records have been correctly amended to record the current operator of Segregated Blocks of land.  Additionally, a change of operatorship may not be directly linked to an assignment of interests in the same lands.  A change of operatorship can occur without any disposition of the current operator's working interest in the lands; or, another of the working interest parties, other than the assignee, may be appointed as the new operator of any portion of the lands to be assigned.  Therefore, if you are addressing operatorship under an agreement with segregated land interests, especially if the splits have become particularly complicated, it is strongly suggested that the  notice for a change of operatorship clearly identifies the effected lands to expedite the process of obtaining consent from the other working interest parties.   Where segregation of ownership of lands and operatorship has occurred, a generic reference to the transfer of an operator's entire right and obligation to a new party otherwise requires a lot more diligence and title review by the third parties to verify operatorship of all the segregated lands under the agreement before they can satisfy such a request.
IN SUMMARY

There is no real business or legal risk in accepting the Protocol as Standard Industry Practice.  By adopting the Protocol, your company and all parties receiving your NOAs will benefit by the efficiencies gained.  .  From the feedback to date, the only negative experiences result from companies not following these Five Simple Rules.  If you are still uncertain about the proper procedures to be followed for serving a NOA in accordance with the Protocol after reading this Article and all the material available on the CAPLA and CAPL websites related to the Introduction of the Segregation Protocol, you are encouraged to contact Michelle Radomski for additional clarification.  Michelle's contact information is available in the CAPL Membership roster or can be obtained from the CAPLA office.
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